
Use of DAB in public funded 

contracts in Romania (the 

Employerôs perspective)



FIDIC 1999 contracts in Romania ï

when and why?

ÁUsed in external financed projects

Á Imposed by the financing bodies (EC, IFIs)

ÁBalanced and internationally recognized 

conditions of contract



Disputes in FIDIC 99 framework

ÁAlthough a contract should ideally be a 

ñwin-winò formula, disputes are quite 

common in construction industry

ÁSub-clause 20.4 states that disputes are to 

be settled by a Dispute Adjudication Board 

(DAB)



Why use a DAB?

Common arguments for using a DAB:

ÁMay help in dispute prevention (full-term 

DAB) 

ÁFast decision-making process (84 days)

ÁLower costs than arbitration



Why use a DAB?

Reasons for use a DAB (Romanian 

Employerôs perspective):

ÁItôs in the contract

ÁThe DAB ñknows bestò

ÁShifts responsibility of decision to a third 

party



Why use a DAB?

Reasons for not use a DAB (Romanian 

Employerôs perspective):

ÁItôs ñillegalò

ÁItôs expensive and ònon-eligibleò

ÁñWe are not prepared for a DAB 

processò

ÁItôs biased towards Contractors



How to use a DAB?

Recommended approach: 

Á A DAB has jurisdiction to decide upon any issue in 

dispute between the Parties

Á Fast-track dispute adjudication

Á DAB should decide upon principle issues (meaning of 

various contractual clauses, interpretation of facts) 

Á Parties should agree themselves upon time and cost 

aspects, once principle issues clarified with DAB 

support 



How to use a DAB?

Romanian specific practice: 

ÁContractorôs claims = disputes

ÁUsually, a dispute is only referred to a 

DAB when it becomes critical for the 

performance of the contract   

Á In most cases, the DAB is finally to decide 

upon a claimôs quantum



Enforcement of a DAB decision

In accordance with the provisions of sub-

clause 20.4, a DAB decision is:

- Not final (each Party may further call for 

arbitration)

- Binding for the Parties (ñunless and until 

it shall be revisedéò) 



Enforcement of a DAB decision

Reasons for an Employer not to 
enforce a DAB decision:

ÁHe may not want to:

ÁThe decision òis not fairò

ÁThe decision ñis not finalò

ÁHe may not be allowed to:

ÁLegal restrictions (the contract does not 
adequately reflect Employerôs specific 
constraints)



Enforcement of a DAB decision

Legal constraints

ÁEmployer should accommodate 

contractual provisions with the legislation 

in force

ÁParticular conditions does not always 

reflect Employerôs specific limitations in 

this respect



Enforcement of a DAB decision

Employerôs specific limitations

Public procurement legislation

Ásupplementary works are subject to the so-

called negotiated procedure (the existence of 

an ñunforeseen elementò is a must)

ÁVariations may be severely restricted

ÁAdditional amounts may not exceed 50% of 

the initial budget



Enforcement of a DAB decision

Employerôs specific limitations

Public finance regulations

ÁIdentification of financial resources and 

budgetary commitment have to precede any 

increase of the Accepted Contract amount

ÁPaying amounts the Employer does not 

consider due is forbidden



Conclusions

How a DAB should be best used in 

Romania   

- Contracts must adequately reflect Employerôs specific 

constraints and recommended approach on how to 

use a DAB must be followed 

- As it is in all Partiesô best interest a contract to be 

successfully finalized, DAB role in dispute 

prevention and early settlement of conflicts should 

be maximized


