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X  The 1996 Supplement to the Red Book introduced an
option for a Dispute Adjudication (DAB) and in the 1999
Conditions the DAB is the standard procedure.

x The FIDIC Guidance for the Preparation of Particular
Conditions includes an alternative paragraph for Sub-
Clause 20.4 which enables the Engineer to be appointed
as the DAB, but this cannot be recommended.

X In practice, the Engineer tends to be regarded as an
Instrument of the Employer and in the 1999 Conditions he
IS defined as A Emp | ok er e nwheh can only
enhance this belief.
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x Generally the Engineer will already have given
a determination under Sub-Clause 3.5 and a
decision in principle under Sub-Clause 20.1
before a dispute is referred to the DAB.

X This makes it virtually impossible for him to act
as an independent DAB. The DAB, provided it
IS properly constituted, Is the only way to obtain
a fast and truly independent decision on a
dispute.
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X The Red Book DAB procedure requires the
appointment of the DAB at the start of the project and
this is referred to as a 'full term' DAB.

x The DAB Is kept informed about the project, makes
regular visits to the Site and makes decision on any
disputes arising.

x Under the Yellow Book the DAB is appointed after a
dispute has arisen and is referred to as an 'ad hoc'
DAB. The ad hoc DAB is only appointed for that
particular dispute, so it makes a decision on that
dispute and has then completed its appointment.
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X  The FIDIC Contracts Guide advises that the two types
of DAB are not intended to be particularly suitable for
the Red Book and Yellow Book, respectively.

x If a Yellow Book Employer wishes to have a full term
DAB then the Red Book DAB should be specified in
the Particular Conditions. Similarly, a Yellow Book DAB
could be specified in Red Book Particular Conditions.
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><—|' An ad hoc DAB may appear to be cheaper, because it
saves the cost of the monthly retainer and Site visits.
However:

A it is always more difficult to agree on the
members of a DAB after a dispute has arisen;

A there will be a further delay before the DAB
can actually consider the dispute;

7z

A the DAB will charge for the time necessary to
mobilise and familiarise itself with the
background to the dispute and, perhaps most
Important;

A the Parties have lost the potential for the DAB
to help to prevent the dispute from arising .
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The DAB is an independent panel of three people, or a
single person, who give decisions on any disputes. The
DAB decision must be implemented but if either Party
IS not satisfied with the DAB decision it can refer the
original dispute to arbitration.

Sub-Clause 20.4 states specifically that the DAB does
not act as arbitrators and so are not covered by any
arbitration provisions in the governing law.

It Is necessary for the Contract to state the

and of the DAB and the actions WhICh
can or must be taken by the Parties after the DAB has
given its decision on a dispute.
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X  These procedures, powers and authority are given at
Sub-Clauses 20.2 to 20.4, together with the Appendix
and Annex that follow Clause 20 and the DAB
Agreement printed at the end of the FIDIC
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x | Experience has shown that DAB decisions are more likely
to satisfy both Parties and be accepted than were decisions
by Engineers under the previous FIDIC procedure.

x  For the DAB to operate successfully it is essential that:

A the procedure for the selection of members of the
DAB allows for people suggested separately by each
Party and the people appointed are completely
independent of both Parties;

A the DAB is appointed at the time stated in the
Contract and Dispute Adjudication Agreements are
signed by both parties and each member of the

DAB;
A any decision by the DAB is implemented
immediately.
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x Sub-Clause 20.2 (RB) requires the DAB to be appointed at the
start of the Contract, withim 28 days of the Commencement
Date, as stated in the Appendix to Tender. Sub-Clause 20.2
(YB) requires the DAB to be appointed within 28 days of one
Party giving notice to the other Party of its intention to refer a
dispute to a DABIn accordancewith Sub-Clause 20.4.

x- For a three-person DAB the Sub-Clause requires that each
Party shall nominate one member, for the approval of the
other Party. The Chairman is then agreed between the
Parties, after consultation with the two members, or
appointed by the appointing authority as Sub-Clause 20.3.

x- A one-person DAB is chosen by agreement or appointed by
the appointing authority.
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