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i DRB AND DAB

0 Alternative Dispute Resolution (ADR)

- any singular or multiple procedures voluntarily agreed by the parties of a
dispute or disagreement.

O Stages

Negotiation - the most common form of dispute resolution, where the parties
themselves attempt to resolve the dispute without external
involvement/interference.

Mediation - a form of negotiation mediated by a third party which has non-binding
implication. If settlement is reached it can become a legally binding contract.
Conciliation - same as mediation, but the conciliator can actively be involved and
advance his own solution.

Neutral evaluation - legal advisers act as third party giving a non-binding opinion
on the likely outcome out a trial as a basis for settlement discussions

Expert determination - a process involving an independent expert who gives a
binding decision. In case such a determination is of specific technical nature it
could take the form of Adjudication.

Arbitration - the nominated institutional third party makes the evaluation and gives
a binding decision.
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O Dispute Resolution Board (DRB)

As part of ADR (Mediation and Conciliation level) the DRB concept
has been defined as being;:

“... a panel of three experienced, respected and impartial reviewers. The
board is organized before construction begins and meets at the job site
periodically. DRB members are provided with the contract plans and
specifications, (and) become familiar with the project procedures and the
participants, and are kept abreast of job progress and developments. The
DRB meets with the owner and contractor’s representatives during regular
site visits and encourages the resolution of disputes at the job
level.”(Project Services Inc).

0 Role
- to prevent the arising disputes;

> non-binding recommendation for resolution of the dispute.
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O Dispute Adjudication Board (DAB)

Expert determination stage of ADR and similar to DRB, the DAB
panel consist of 1 or 3 members depending on the stipulation made by the
parties in their contract. The Board could be either a standing or an ad hoc
mobilized one as specified in the DAB agreement.

Role

(

to identify and prevent the arising disputes;

» binding recommendation for resolution of the dispute (FIDIC, World Bank
Contract documents);

» the negotiation is still an option at each stage of the dispute resolution
process. Such negotiations considering the outcomes of the DAB
procedure could help managerial decisions and facilitate a dispute fair
settlement.
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a Advantages in the dispute resolution process:

» Flexible to suit the requirements of the dispute;
= Allow the parties to control the procedure;

= Provide the parties with an opportunity to clarify/understand,;
and present their respective positions;

= Provide the support of a neutral third party to facilitate the
resolution of the dispute;

= Provide a support for management decisions;

= Help to maintain working relationships;

= Reduce duration & costs;

= Remain confidential to the extent agreed by the parties;
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a Stages of dispute settlement:

a. Dispute Prevention.

b. Negotiated Settlement / Resolution

c. Third Party Determination / Resolution
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0 Dispute prevention - Employer’s approach
a. Pre-tendering stage

A lot of contractual disputes are generated by events linked to project
preparation stages, namely:

» Project definition:

- Procurement plan;

- Type of contract;

- Technical design (under Red Book contracts);
- Technical requirements (under Yellow Book contracts);

- Budget
» Expropriations;
Permits and authorizations of different authorities;
» Tender Dossier (including the Particular Conditions of the Contract).
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Q Dispute prevention - Employer’'s approach

b. Tendering stage

» Questions and Answers;
» Evaluation and Contract Award;
» Memorandum of Understanding.

c. Contractual stage
» Self understanding and decision;

» Unassisted negotiation;
» Expert opinion - standing DAB (identification and prevention).
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Standing DAB

dispute prevention prevails - win-win procedure

Particularities:

>

main aim of DAB standing approach is to facilitate the parties’ communication and to conduct
a third party assisted negotiation in order to easily reach an agreement;

board of 1 or 3 members to be appointed from the very beginning of the contract;

regular site visits (normally every three months) to allow the board members to familiarise
themselves with the progress of works and to be aware of the all issues that later on can
develop into contractual disputes;

procedures for site visits, on site meetings and for submitting data to the DAB agreed by the
parties;

the board members have to discuss with both parties and they have to be provided with all
relevant documents (i.e. progress reports, notices to claim, claims, etc);

after such site visits short reports are to be released to the parties including
recommendations to settle the potential problems or claims;

if such approach fails, than the dispute should be referred to DAB decision.
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o AdHoc DAB
dispute resolution prevails - win- lose procedure

Particularities:
» the resolution of a specific dispute(s) is envisaged;

» board of 1 or 3 members to be appointed from the beginning or at a commonly agreed
stage of the contract (according to the contract documents);

» each party can submit his own referral for DAB decision;

» referrals should consider the contractual disputes upon which other contractual
procedures (like Engineers’ determinations) could not lead to a both party accepted
resolution or the parties could not reach to an agreement through direct bilateral
negotiation.

» procedures for site visits, hearings and for submitting data to the DAB instructed by
chairperson of the board and agreed by the parties;

» the board members have to discuss with both parties during the site visits and hearing
(if any) and they have to be provided by both parties with all relevant documents for the
case (as parties may consider).

» a binding decision for resolution of the dispute.
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o AdHoc DAB

Constraints:

» Since such approach is a win - lose process, the decision to refer the dispute to an ad
hoc DAB should be taken under conditions that all others contractual attempts to settle
the dispute failed.

» The ad hoc DAB supposes a higher risk for parties since the DAB is less familiar with the
entire development of the project.

» Comprehensive referral(s) should be submitted with higher mobilisation of resources for
both parties and with possible negative effects on project economy.

» Since the entire procedure is quite close to an arbitration court one, future parties’
cooperation could be affected.
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0 Common practice

> the DAB one member board should be nominated based on the proposals made
by each party when an agreement could be reached. Usually the proposed names are
included on the FIDIC list of potential arbitrators.

> for the 3 members DAB board, each party should nominate one member while
these should agree upon the third one, the chairperson of the board.

> if the parties could not agree upon such nomination, than according to contract
provisions the default appointment procedure should take place. The default
appointment entity shall make the nominations in due consultations with parties. Such
entity is defined in the Appendix to Tender and usually is the President of FIDIC or his
representative.

Specific constraints under EU co financed contracts in Romania
national legal framework;
lack of the experience of the staff of the Contracting Authorities ;

W Vi Vil

reluctant approach of management authorities towards DABs (mainly the dispute
prevention role of standing DAB);

> no eligibility of DAB costs.
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