
D
IS

P
U

T
E

 A
D

JU
D

IC
A

T
IO

N
 B

O
A

R
D

S

1Bogdan Oprea
http://bogdan66.googlepages.com

http://bogdan66.googlepages.com/


D
IS

P
U

T
E

 A
D

JU
D

IC
A

T
IO

N
 B

O
A

R
D

S
ADJUDICATION PRINCIPLES

2

WHAT IS A DISPUTE?

FIDIC  in the Golden Book ςSub-clause 1.1.31

άŀƴȅsituationwhere
(a) onePartymakesa claimagainstthe other Party;
(b) the other Partyrejectsthe claimin wholeor in part;
(c) the first Party does not acquiesce,provided however

that a failureby the other Partyto opposeor respondto
the claim,in wholeor in part, mayconstitutea rejection
if, in the circumstances,the DABor the arbitrators, as
the casemaybe,deemit reasonablefor it to doǎƻέ
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WHAT IS A DISPUTE?

a disagreementor argumentabout
somethingimportant

cominginto conflictwith

a verbalcontroversy; a debate.

anangryaltercation; a quarrel.



D
IS

P
U

T
E

 A
D

JU
D

IC
A

T
IO

N
 B

O
A

R
D

S
ADJUDICATION PRINCIPLES

4

WHAT IS A DISPUTE?

Afinal determinationhasbeenrejected

Discussions have been terminated
without agreement

When a party declinesto participate in
discussionsto reachagreement

Whenso little progressis beingachieved
during protracted discussions, that it has
becomeclear that agreementis unlikely
to beachieved
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WHAT IS A DISPUTE?

FIDICDONOTENCOURAGETOHAVEDISPUTESCLAIM

NEGOTIATIONS

IN CASE OF FAILURE OF NEGOTIATIONS 
9bDLb99wΩ{ 59¢9waLb!¢Lhb оΦр

ONE OR BOTH PARTIES DO NOT AGREE WITH THE 
9bDLb99wΩ{ 59¢9waLb!¢Lhb /[!La .9/ha9 ! 5L{t¦¢9

5!.Ω{ 59/L{Lhb нлΦп

hb9 hw .h¢I t!w¢L9{ 5h bh¢ !Dw99 ²L¢I ¢I9 5!.Ω{ 
DECISION ςNOTICE OF DISSATISFACTION

AMICABLE SETTLEMENT 

ARBITRATION
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DISPUTE AVOIDANCE

There is a solution to every problem
the onlyproblemis findingit

Pro-activedisputeavoidance

Bylookingforward

Byanticipatingproblems
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DISPUTE AND DISAGREEMENTS

There is always more than one way of looking at the
problemsς2 sidesof the story

Conflictscan be positive and healthy and result in a new
wayof thinking



D
IS

P
U

T
E

 A
D

JU
D

IC
A

T
IO

N
 B

O
A

R
D

S
ADJUDICATION PRINCIPLES

8

DISPUTE AND DISAGREEMENTS

Disputesariseout of uncertainty

ÅConstructionprojectsarenot άǇǊƻŘǳŎǘǎέ

ÅEachproject isa prototype

ÅEverysite isdifferent (geotechnicalinformation)

ÅWeatherandclimate

ÅPoliticalissues

ÅErrorsin the design

ÅPoorprojectmanagement
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DISPUTE AND DISAGREEMENTS

Disputesariseout of uncertainty

ÅPoorcommunications

ÅCulturaldifferences

ÅPersonalityproblems
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Adjudicationin the ConstructionIndustryisa processthat:

ÅProvides for the referral of a dispute arising under the
Contractat anytime to a person(anadjudicator)who:

ÅActingimpartially

ÅOn the basisof suchinformation asthe partiesto the dispute
areableto providehim or he isableto ascertainhimself

ÅIn a verylimited time scale

ÅReachesconclusion as to the parties rights and obligation
underthe Contracton the basisof information

ÅTheseconclusionsare set up in a decisionthat is contractually
binding on the parties until the original dispute is finally
determinedthroughamicablesettlementor arbitration
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UNDER FIDIC CONTRACTS

FIDICintroduced the concept of DBfor the first time in
1995ςsupplementto the 1987- 4th edition.

FIDICexpandsthe ideaof DRBto DAB

DRB ςgivesrecommendation

DABςgives decision binding and
applicableimmediately
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UNDER FIDIC CONTRACTS

FIDIC1999 incorporates the system of DAB for the
resolution of disputes in both BooksςRed and Yellow
Book

FIDIC1999gives to the DABthe power to givedecisionin
case of disputes. Previously (4th edition), this was
coveredby the Engineer.

TheEngineer, in fact, isnot impartial.
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CHARACTERISTICS OF THE DAB

Independent

DBmembersdemonstratein their CVsthat they haveno
connection (financial, commercial, employment, etc.)
with the parties.

DBM must disclosehis previous connections(if any)
and if a party objects to his nomination, then the
membermustdecline,or resignif he isnominated.
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CHARACTERISTICS OF THE DAB

Impartial

Themembermust demonstrateby his performancethat
he isassessingthe disputebasedon factsandlaw.

To avoid any accusationfrom the parties, the member
must haveno separatecorrespondencewith one party
alone
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CHARACTERISTICS OF THE DAB

Proactive

The DB acts in a positive way in and endeavour to
preventa dispute.

Theyhavethe power to find the facts which will lead
them to a correct decision. However, the procedure
mustbe followed. TheDABdoesnot substitutethe role
of the Engineer,Designer,EmployerandContractor.
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CHARACTERISTICS OF THE DAB

Judicial

The DB takes into account the facts, the Contract
conditions, the applicablelaw and must follow what is
knownasάƴŀǘǳǊŀƭƧǳǎǘƛŎŜέ.

The DB acts fairly and impartially between the
Contractorand the Employergivingeachof them the
reasonable opportunity of putting his case and
respondingto theƻǘƘŜǊΩǎcase.
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BENEFITS

Claim avoidance

Usageof a panel mutually selectedand experience
neutrals familiar with the project tends to promote
agreementon problems that would otherwise be
referredto arbitrationor litigation.

The DAB processfacilitate positive relations, open
communicationfor the partiesin order to resolvethe
problemsamicably.
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BENEFITS

Claim avoidance

In any casea permanent DAB,as recommendedin
the FIDICRed Book and the FIDICGold Book and
quite often alsoappropriatefor a FIDICYellowBook
contract,shallattempt to avoiddisputesor to settle
them at anearlystage.

FIDICBookstherefore allow the DABto giveopinions
and recommendations,if both of the parties jointly
requirethe DABto do so.



D
IS

P
U

T
E

 A
D

JU
D

IC
A

T
IO

N
 B

O
A

R
D

S
DAB ESTABLISHMENT AND  RESPONSIBILITIES

19

BENEFITS

Settle claims and disputes in a prompt manner

During the site visit the board membersask about
anypotentialproblems,claimsor disputes.

Thepartiesare led to concentrateon the resolution
of problemsand in the event of an impasseusethe
DABfor assistance.
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BENEFITS

More successful than any other method of ADR

A very high rate of successin resolving disputes
without goingto litigation/arbitrationςDRBF98%

TheDABprovidesto the partiesa reasoneddecision
in order to solvethe dispute.

ThePartiesstill remainin the control of the ultimate
resolution.
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BENEFITS

Cost effective

The DAB process is very cost effective when
comparedwith arbitrationor litigation processes.

The DAB resolve disputes soon after the event
impactedthe parties.

TheDABprocessprovidesa better informed analysis
becausepersonsfrom the Employer,Contractorand
Engineer (first hand knowledge of the facts) are
available.
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BENEFITS

Cost effective

Cost savingsbecauseof reduced risk of prolonged
disputes.

Early resolution meansan earlier start of payment
process for contract modifications. ( /ƻƴǘǊŀŎǘƻǊΩǎ
perspective)

From the 9ƳǇƭƻȅŜǊΩǎpoint of view having DAB
encourageson goingdisputeresolutionandminimize
the endof the contractclaims.
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BENEFITS

Cost effective

Fromthe 9ƳǇƭƻȅŜǊΩǎpoint of view havingDABallow
a closely control of the budget and avoid high
expenseandunpredictabilityof project litigation.

The5!.Ωǎdecisionis in the help of publicemployers
ςa well reasonedanalysisof a dispute by a neutral
boardprovidescredibility.
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BENEFITS

Flexible

The DABprocedureis flexible in fulfilling the needs
of the projectbecause:

Monitor the projectduringthe execution

Knowing the individuals managing the
Contract build a relationship of respect
andtrust duringthe process.

At the both parties request DAB may
provide their opinion in mitigating
potentialproblems.
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ADVANTAGES
Resolvesdisputesin 84 daysfrom the notice.

Costs involved are less than in case of
arbitrationor law courts.

TheDBM areprofessionalswith experience
in situationswhichdegeneratein disputes.

The DB is appointed by both parties or by an
independentbodyandgivesconfidenceto the parties.

The disputesare assessedduring the executionof the
Contractwhenrelevantpersonnelisavailable.
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ADVANTAGES The DB is active during the cconstruction
period and knows when and where the
problemoccurred.

DB prevents problems and claims to
developinto disputes.

Improves the contract management, professional
standardsand behaviourof the Engineer,Contractor
andEmployer.

At both partiesΩrequest, the DBcan give his opinion
andhelp the partiesto agreethe issuessentto the DB
for opinion.
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SELECTION PROCESS

MemberSelection

Selection of the Board members is critical to the
entire DABprocess.

Whento establishthe DAB?

DABshould be selectedand establishedbefore the
startingof the works.

It is important to havea DABas soon as possiblein
order to have it as a resource to facilitate
communicationandresolveissues.
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APPOINTMENTS

Ruleno.1

Board members shall disclose any interest or
relationshipthat could possiblybe viewed as affecting
impartiality or that might create an appearanceof
partiality.

Thisobligation is a continuingobligationduring the life
of the DAB.

GUIDELINES FOR DAB MEMBERS
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Ruleno.1

Boardmembersmust not haveany financialinterest in
any party directly or indirectly involvedin the project,
exceptfor the paymentfor the DABservices.

Boardmembersmust disclosein writing to both parties
prior to the DABappointment all current and previous
employments.

APPOINTMENTSGUIDELINES FOR DAB MEMBERS
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Ruleno.1

Duringthe DABprocessthe membermust not havean
employment relationship with one of the parties
involvedin the project.

Boardmembersmust disclosein writing to both parties
prior to the DABappointment any and all professional
or personal relationships with any employee of any
partydirectly involvedin the project.

GUIDELINES FOR DAB MEMBERS
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Ruleno.1

Disclosein writing to the parties and to the other
members any fact or circumstancesthat might raise
questionson their impartiality.

Board members must not while serving as a DAB
engagediscussionsregardingfuture employments.

APPOINTMENTSGUIDELINES FOR DAB MEMBERS
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Ruleno.2

Examplesof improperlyconduct:
ÅPrivatemeetingswith oneof the parties
ÅGivingadvice
ÅOfferinglegaladviceor opinion
ÅDiscussionof future employment
ÅAcceptanceof gifts,meals,etc.

There shall be no ex parte communicationwith the
partiesexceptasprovidedby the DABprocedure.

APPOINTMENTSGUIDELINES FOR DAB MEMBERS
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Ruleno.3

DABshall not use the information receivedduring the
process for personal advantages, or divulge any
information

APPOINTMENTSGUIDELINES FOR DAB MEMBERS
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Ruleno.4

DABshallconductmeetingsandhearingsin an impartial
manner.

APPOINTMENTSGUIDELINES FOR DAB MEMBERS
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Ruleno.5

DABshallimpartiallyconsiderall disputesreferred.

Reportsshall be basedonly on the provisionsof the
documentsandfactsof the dispute.

APPOINTMENTSGUIDELINES FOR DAB MEMBERS
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APPOINTMENTSFULL TERM AND AD HOC RESPONSIBILITIES

FullTermDAB

To avoid disputes

AdhocDAB

To give an opinion
when requested
jointly by the Parties

To give an opinion
when requested
jointly by the Parties

To givea decisionin
caseof a dispute

To givea decisionin
caseof a dispute

To avoid disputes  
not possible
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UNDER FIDIC CONTRACTS

C
O

S
T

TIMEDAB 
DECISION 
84 DAYS

REFERRAL NEGOTIATION

PARTIES ARE IN 
CONTROL OF OUTCOME

PARTIES ARE NOT IN 
CONTROL OF OUTCOME 
THIS IS DETERMINED BY 

OTHERS

INSIDE OF THE 
CONTRACT

OUTSIDE OF 
THE CONTRACT
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