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ADJUDICATION PRINCIP
WHAT IS A DISPUT

FIDIC In the Golden Boglsubclause 1.1.31

a | giteationwhere

(a) one Partymakesa claimagainstthe other Party;

(b) the other Partyrejectsthe claimin whole or in part;

(c) the first Party does not acquiesce provided however
that a failure by the other Partyto opposeor respondto
the claim,in whole or in part, may constitute a rejection
If, in the circumstancesthe DABor the arbitrators, as
the casemaybe, deemit reasonabldorittodoa 2 €
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| ADJUDICATION PRINCIP

WHAT IS A DISPUT

a disagreemenbr argumentabout
somethingimportant

cominginto conflictwith

> averbalcontroversy a debate

—> anangryaltercation aquarrel
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| ADJUDICATION PRINCIP

WHAT IS A DISPUT

Afinal determinationhasbeenrejected

Discussions have been terminated
without agreement

When a party declinesto participate in
discussion$o reachagreement

Whenso little progressis beingachieved
during protracted discussionsthat it has
becomeclear that agreementis unlikely
to be achieved
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ADJUDICATION PRINCIPJM WHAT IS A DISPUT

CLAM > FIDIDONOTENCOURAGIDHAVEDISPUTES
L—> NEGOTIATIONS

l IN CASE OF FAILURE OF NEGOTIATI(
9bDLb99WQ{ 59¢09w

L ONE OR BOTH PARTIES DO NOT AGREE WITH
ObDLb99wWwQ{ 59¢9walLb!c¢cLhb

N 51.Q{ 59/L{L

L hb9 hw . he¢l t!we¢LO9{ 5h bh
DECISIORNOTICE OF DISSATISFACTION
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AMICABLE SETTLEMENT

V] ¥

ARBITRATION 5




| ADJUDICATION PRINCIP
DISPUTE AVOIDANI

Thereis a solution to every problem
the only problemisfinding it

- Pro-activedisputeavoidance

— Bylookingforward
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— Byanticipatingproblems




| ADJUDICATION PRINCIP
DISPUTE AND DISAGREEME

There is always more than one way of looking at the
problemsc 2 sidesof the story

Conflictscan be positive and healthy and result in a new
way of thinking
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| ADJUDICATION PRINCIP

DISPUTE AND DISAGREEME

Disputesariseout of uncertainty

AConstructiorprojectsarenot @ LIN2 R dzO 0 & ¢
Acachprojectis a prototype

AEverysite is different (geotechnicainformation)

_, AVeatherandclimate
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Moliticalissues

AErrorsin the design

Moorproiectmanaaement



ADJUDICATION PRINCIP

DISPUTE AND DISAGREEME

Disputesariseout of uncertainty

Aoorcommunications

> ACulturaldifferences

Aersonalityproblems
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ADJUDICATION PRINCIP

Adjudicationin the Constructionndustryis a processhat:

Mrovides for the referral of a dispute arising under the

I Contractat anytime to a person(anadjudicator)who:
Jilly
An averylimited time scale

ctingimpartially
AOn the basisof suchinformation asthe partiesto the dispute
AReachesconclusion as to the parties rights and obligation
I underthe Contracton the basisof information

areableto providehimor heisableto ascertainhimself

DISPUTE ADJUDICATION BOARDS

Arheseconclusionsare set up in a decisionthat is contractually
binding on the parties until the original dispute is finally
determinedthroughamicablesettliementor arbitration
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| DISPUTE RESOLUTIC
UNDER FIDIC CONTRAC

FIDICntroducedthe concept of DBfor the first time In
1995¢ supplementto the 1987 - 4™ edition.

FIDIGxpandthe ideaof DRBio DAB

I » DREB; givesrecommendation

DAB ¢ gives decision binding and

> applicablammediately
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| DISPUTE RESOLUTIC
UNDER FIDIC CONTRAC

FIDIC 1999 incorporates the system of DAB for the
resolution of disputesin both Books¢ Redand Yellow
Book

FIDICL999givesto the DABthe powerto givedecisionin
case of disputes Previously (4" edition), this was
coveredby the Engineer
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TheEngineerin fact, isnot impartial.
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| DAB ESTABLISHMENT AND RESPONSI

CHARACTERISTICS OF THE

Independent

‘ DB membersdemonstratein their CVsthat they haveno
connection (financial, commercial, employment, etc.)
with the parties

DBM must disclosehis previous connections(if any)
—> and if a party objects to his nomination then the
membermustdecline,or resignif he isnominated
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| DAB ESTABLISHMENT AND RESPONSI
CHARACTERISTICS OF THE

Impartial

‘ The member must demonstrateby his performancethat
heisassessinghe disputebasedon factsandlaw.

To avoid any accusationfrom the parties the member
—» must have no separatecorrespondencevith one party
alone
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| DAB ESTABLISHMENT AND RESPONSI
CHARACTERISTICS OF THE

Proactive

‘ The DB acts in a positive way in and endeavour to
preventadispute

Theyhavethe power to find the facts which will lead
them to a correct decision Howevey the procedure
must be followed. TheDABdoesnot substitutethe role
of the EngineerDesignerEmployerand Contractor
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| DAB ESTABLISHMENT AND RESPONSI
CHARACTERISTICS OF THE

Judicial

‘ The DB takes into account the facts, the Contract
conditions, the applicablelaw and must follow what is
knownasd y | (2ddiil if A OS €

The DB acts fairly and impartially between the
Contractorand the Employergivingeachof them the
reasonabe opportunity of putting his case and
respondingo the 2 (1 K 8aNdQ &
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| DAB ESTABLISHMENT AND RESPONSI

=

~ Claim avoidance

Usageof a panel mutually selectedand experience

S neutrals familiar with the project tends to promote
agreementon problemsthat would otherwise be
referredto arbitration or litigation.

The DAB processfacilitate positive relations, open
» communicationfor the partiesin order to resolvethe
problemsamicably
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| DAB ESTABLISHMENT AND RESPONSI

Claim avoidance
e

In any casea permanent DAB,as recommendedin
the FIDICRed Book and the FIDICGold Book and
> quite often alsoappropriatefor a FIDICYellowBook
contract, shallattempt to avoid disputesor to settle
them at an earlystage
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FIDICBookstherefore allow the DABto give opinions
% and recommendationsjf both of the partiesjointly
requirethe DABto do so.
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| DAB ESTABLISHMENT AND RESPONSI

—

|-> Settle claims and disputes in a prompt manner

During the site visit the board membersask about
anypotential problems,claimsor disputes

> Thepartiesare led to concentrateon the resolution
of problemsand in the event of an impasseusethe
DABfor assistance
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| DAB ESTABLISHMENT AND RESPONSI

—

#» More successful than any other method of ADR

A very high rate of successin resolving disputes
without goingto litigation/arbitration ¢ DRBR8%

R The DABprovidesto the partiesa reasoneddecision
In orderto solvethe dispute
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R ThePartiesstill remainin the control of the ultimate
resolution
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| DAB ESTABLISHMENT AND RESPONSI

—

|-> Cost effective

The DAB process is very cost effective when
comparedwith arbitration or litigation processes

The DAB resolve disputes soon after the event
|mpactedthe parties
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The DABprocessprovidesa better informed analysis
becausepersonsfrom the Employer,Contractorand

—> . .

Engineer (first hand knowledge of the facts) are

available
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| DAB ESTABLISHMENT AND RESPONSI

e

Cost effective

Cost savingsbecauseof reducedrisk of prolonged
disputes

Early resolution meansan earlier start of payment
- process for contract modifications ( / 2 Y U NJ
perspective)

From the 9 Y LJ 2 ®dhN®2 &view having DAB
-» encourage®n goingdisputeresolutionand minimize
the end of the contractclaims
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| DAB ESTABLISHMENT AND RESPONSI

e

Cost effective

Fromthe 9 Y LJ 2 poiStNIQidw havingDABallow
- Ja closely control of the budget and avoid high
expenseandunpredictabilityof projectlitigation.

The5 | . d@asionis in the help of publicemployers
- ¢ a well reasonedanalysisof a dispute by a neutral
boardprovidescredibility.
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| DAB ESTABLISHMENT AND RESPONSI

Flexible

The DABprocedureis flexible in fulfilling the needs

of the projectbecause

Monitor the projectduringthe execution

Knowing the individuals managing the
Contract build a relationship of respect
andtrust duringthe process

At the both parties request DAB may
provide their opinion In mitigating
potential problems
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DAB ESTABLISHMENT AND RESPONSI

ADVANTAGE!

¥ Resolveslisputesin 84 daysfrom the notice.

Costs involved are less than in case of
arbitration or law courts

TheDBM are professionalswith experience
In situationswhichdegeneratan disputes

_)The DB is appointed by both parties or by an
iIndependentbodyandgives confidenceto the parties

The disputesare assessediuring the executionof the
Contractwhenrelevantpersonnelisavailable
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DAB ESTABLISHMENT AND RESPONSI

SPAWNEEL=  The DB s active during the cconstruction
> period and knows when and where the
problemoccurred

DB prevents problems and claims to
developinto disputes.

Improves the contract management, professional
standardsand behaviourof the Engineer,Contractor
and Employer

At both partieXxequest the DB can give his opinion
» andhelpthe partiesto agreethe issuessentto the DB
for opinion.

26



| DAB ESTABLISHMENT AND RESPONSI

SELECTION PROCGC

Member Selection

S

—
Selection of the Board members is critical to the

entire DABprocess
> Whento establishthe DAB?

DAB should be selected;lnd establishedbefore the
startingof the works
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It is iImportant to have a DABas soon as possiblein
order to have it as a resource to facilitate
communicatiorandresolveissues
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| DAB ESTABLISHMENT AND RESPONSI
GUIDELINES FOR DAB MEME

\4

Ruleno.1l
|

Board members shall disclose any interest or

relationshipthat could possiblybe viewed as affecting

impartiality or that might create an appearance of
- partiality.

Thisobligationis a continuingobligationduring the life
of the DAB
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| DAB ESTABLISHMENT AND RESPONSI
GUIDELINES FOR DAB MEME

4
Ruleno.1l

——

Boardmembersmust not have any financialinterest in
- any party directly or indirectly involvedin the project,
exceptfor the paymentfor the DABservices

Boardmembersmust disclosein writing to both parties
- prior to the DABappointmentall current and previous
employments
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| DAB ESTABLISHMENT AND RESPONSI
GUIDELINES FOR DAB MEME

4
Ruleno.1l
—

Boardmembersmust disclosein writing to both parties

N prior to the DABappointmentany and all professional
or personal relationshipswith any employee of any
party directlyinvolvedin the project

Duringthe DABprocessthe membermust not have an
- employment relationship with one of the parties
iInvolvedin the project
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| DAB ESTABLISHMENT AND RESPONSI
GUIDELINES FOR DAB MEME

4
Ruleno.1l

N Board members must not while servingas a DAB
engagediscussionsegardingfuture employments

Disclosein writing to the parties and to the other
- members any fact or circumstancesthat might raise
guestionson their impartiality.
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| DAB ESTABLISHMENT AND RESPONSI
GUIDELINES FOR DAB MEME

4
Ruleno.2

N There shall be no ex parte communicationwith the
partiesexceptasprovidedby the DABprocedure

Example®f improperlyconduct
Mrivatemeetingswith one of the parties
AGivingadvice

fOfferinglegaladviceor opinion
ADiscussiomf future employment
A\cceptancef gifts, meals,etc.
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DAB ESTABLISHMENT AND RESPONSIB

GUIDELINES FOR DAB MEME

Ruleno.3
]

L DABshall not use the information receivedduring the
process for personal advantages, or divulge any
iInformation
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DAB ESTABLISHMENT AND RESPONSIB

GUIDELINES FOR DAB MEME

Ruleno.4
|

L DABshallconductmeetingsand hearingsin animpartial
manner
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| DAB ESTABLISHMENT AND RESPONSIB

GUIDELINES FOR DAB MEME

Ruleno.5
|

DABshallimpartiallyconsiderall disputesreferred.

- Reportsshall be basedonly on the provisionsof the
documentsandfactsof the dispute
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| DAB ESTABLISHMENT AND RESPONSI

FULL TERM AND AD HOC RESPONSIBI

FullTermDAB

[

To avoid disputes

To give an opinion
when requested
jointly by the Parties

€

AdhocDAB
To avoid disputes |

not possible

To give a decisionin
caseof adispute

>

To give an opinion
when requested
jointly by the Parties

03

To give a decisionin
caseof adispute
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| DISPUTE RESOLUTI UNDER FIDIC CONTRAC

COST

PARTIES ARE NOT |
CONTROL OF OUTCQO
THIS IS DETERMINED BY,

OTHERS

OUTSIDE OF
THE CONTRACT

PARTIES ARE IN
CONTROL OF OUTCOME
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REFERRAL paog NEGOTIATION TIME

DECISION
84 DAYS
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Bogdan Oprea
http://bogdan66.googlepages.com
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